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September 7, 2021 

The Honorable Chiquita Brooks-LaSure 

Administrator 

Centers for Medicare & Medicaid Services 
U.S. Department of Health and Human Services 

Hubert H. Humphrey Building, Room 445–G 

200 Independence Avenue, SW 

Washington, DC 20201 

 
RE: Implementation of the No Surprises Act – Requirements Related to Surprise Billing; Part I 

Interim Final Rule with Comment Period (IFC) 

 
Dear Administrator Brooks-LaSure, 

 
On behalf of our more than 100,000 laboratory professional members, the American Society for 

Clinical Pathology (ASCP) appreciates the opportunity to comment on the “Requirements 

Related to Surprise Billing; Part I” interim final rule with comment period, which implements the 

No Surprises Act (NSA), that was signed into law as part of the Consolidated Appropriations Act 

of 2021 and addresses surprise billing at the federal level. 

 
ASCP represents the frontlines of laboratory diagnostics, and our membership of 100,000+ 

board certified pathologists, other physicians, and non-physician laboratory professionals lead 

the nation’s efforts to diagnose and screen for COVID-19 and other diseases/conditions. ASCP 

is the world’s largest organization representing the field of laboratory medicine and pathology. 

 
As a patient-centric organization, ASCP supports the protection of patients from the impact and 

financial strain that arises from unanticipated medical bills, especially when patients reasonably 

believe the care they received would be covered by their health insurer. In these cases, we 

believe patients should be responsible only for cost-sharing amounts they would have otherwise 

been subject to if the care had been provided in-network, and that these costs should count 

toward their in-network out-of-pocket maximums and annual deductibles. We are therefore in 

agreement around the IFC requirement that the “plan or issuer” base patient cost-sharing on the 

“recognized amount” that is: 

1. An amount determined by an applicable All-Payer Model Agreement under section 

1115A of the Social Security Act; 

2. If there is no applicable All-Payer Model Agreement, an amount determined by specified 

state law; or 

3. If there is no applicable All-Payer Model Agreement or specified state law, the lesser of 

the amount billed by the provider or facility or the qualified payment amount. 

 
We would urge clarification around this language, however, to specify that this is the amount 

patients would be responsible for had care been provided in-network. 

http://www.ascp.org/
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Qualified Payment Amount 

 
ASCP is appreciative of the Agency’s outline of the “Qualified Payment Amount” (QPA), broadly 

defined in the NSA as the health plan’s median contracted rate for that service in a geographic 

area for 2019 plus inflationary increases. In particular, ASCP urges the following policies be 

adopted for the calculation of QPAs: 

 The calculation of QPAs should not include Medicare, Medicare Advantage, and 

Medicaid rates as this non-commercial data will skew the calculations of commercial 

rates; 

 QPAs should use “geozip” regions to more accurately account geographic differences in 

provider costs; 

 QPA methodology should recognize differences in provider type AND specialty to 

accurately account for differences in provider types, education, level of training, etc.; 

 QPA rates must be as granular as possible to ensure payment accuracy and to minimize 

burden on the Independent Dispute Resolution (IDP) Process (the Current Procedural 

Terminology codes (CPT) for pathology services are highly specialized and appropriately 

recognizes significant differences in payment for services that are similar in name yet 

noticeably different in terms of level of service); 

 Providers should be provided with recognized amounts or QPAs with the initial billing 

response (payment or denial) along with an explanation of the decision or how the 

payment rate was developed; and 

 Clarification of how providers can file complaints related to payer payment amounts. 

 
In addition, ASCP strongly supports the policy recommendations outlined by the American 

Medical Association in its May 21 letter to the Department of Health and Human Services 

offering input of the determination of QPAs and related calculations in the No Surprises Act. 

 
Notice and Consent 

 
Further, ASCP is in agreement with prohibiting balance billing except in cases where a patient 

consents to treatment (and higher out of pocket costs) by an out of network provider. We 

believe the option of signing a consent waiver will not place undue limitations on patient choice. 

We also feel the process and standard written notice included in the IFC are clear and robust. 

We also understand that pathologists and other provider types such as anesthesiologists and 

radiologists are prohibited from requesting patient consent as these are services patients 

typically do not/are not able to select. We would request further clarification, however, on which 

advanced diagnostic laboratory tests would not be considered ancillary services (and thus, for 

which a patient could be balance billed if the patient consented to a waiver of the NSA’s 

protections). This is important for our members to know to remain in compliance with the intent 

of the law. 

 
Additionally, ASCP would strongly urge that these regulations be amended to require the 

provider or entity performing or supervising a service bill for that service. Allowing providers or 

entities to bill for a service they do not perform creates the potential for them to profit on 

referrals and incentivizes the performance of services that may not be medically necessary. 

This increases healthcare costs to patients, insurers, and the broader medical community, and 

creates an unnecessary risk of injury to patients. ASCP strongly supports removing this 

http://www.ascp.org/
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incentive for overutilization by requiring billing by the person or entity performing or supervising 

the service. 

 

Insurance Network Adequacy and Transparency 

 
Finally, we stress the need for insurance network adequacy and transparency as a critical piece 

to fulfilling the goals of the NSA that assures an environment for providers such as pathologists 

wherein they find value in joining specific insurance networks. Surprise billing is most common 

when patients are faced with inadequate insurance networks. As a result, improving insurance 

network adequacy is imperative to enhancing the patient care experience as well as minimizing 

administrative burden on patients, providers, and payers. ASCP produced a policy statement on 

this topic in 2017 that reinforces the point that adequate insurance networks which are inclusive 

of hospital-based providers will minimize the need for balance billing. Specifically, providers 

choose to stay out of network when they are economically disadvantaged in joining a specific 

network. The NSA regulations may have the effect of forcing providers to join even though they 

know they may incur losses. Eventually, patients might be disadvantaged when those providers 

decide to close their practice or leave that business environment. This potentially limits access 

to certain providers, especially if it is a geographic area that is difficult to entice providers to  

work in. 

 
Patient access to adequate and robust insurance networks is an issue that must be addressed  

in developing and implementing regulations for the NSA. It is imperative that CMS provide 

rigorous oversight and effective regulatory solutions to ensure network adequacy and full 

transparency to avoid patient access issues in the future. Additionally, ASCP supports the  

NSA’s provisions directing the Government Accountability Office to study network adequacy and 

policy options to ensure patients have reliable access to robust provider networks. 

 
Thank you again for the opportunity to comment on this IFC, we look forward to the opportunity 

to comment on future regulatory measures implementing the NSA. Please direct any questions 

or comments to Liz Waibel, Director, Quality Initiatives and Health Policy at  

elizabeth.waibel@ascp.org or 202.735.2282. 
 

Sincerely, 

 

 
Kimberly Sanford, MD, MASCP, MT(ASCP) 
ASCP President 
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